The category of   past  completed violations  that   the majority would
subject  to  section   104(d)   sanctions  presumably includes  a violation
that may have occurred weeks or months before an  inspector is made
aware of it,   let  alone conducted his after  the  fact   investigation as
to whether and under what  circumstances  it may have  existed.     Addition-
ally,   the violation may no longer exist  for any number of reasons:   the
area where  it occcurred may long since have been abandoned;   intervening
incidents or conditions  may have corrected or  obliterated  it;   or a con-
scientious operator may have taken steps unilaterally to abate it.     Under
any of  these scenarios,  no unwarrantable,   significant and   substantial
violation exists  that poses an ongoing hazard  to miners or  that demon-
strates continuing operator indifference  to miner health and   safety.
As  will be demonstrated below,   post hoc  imposition of  section  104(d)
sanctions   in  such circumstances was simply not contemplated  by  Congress.

I.     The Plain Meaning of  Section 104
A.     Present vs.   Past   Conditions

As stated  in Higgins v.   Marshall,  one "must look first  to  the language
of  the   [Mine] Act  itself and  give   [its]  words   ...   their   ordinary meaning."
584 F.2d  1035,   1037   (D.C.   Cir.   1978),  cert denied 441 U.S.   931   (1979).

A parsing of  the  text  of  section 104(d)   reveals   the  conscious  intent
of  Congress  to distinguish  between citations based  on  present   conditions
and those based on past conditions  that are no longer extant when the
inspector is physically present  in  the mine.     This   legislative  purpose
is directly reflected  by the use of  the present tense  throughout  section
104(d).   3/

Since the grammatical context  of section 104(d)   is  the present tense,
it  follows that  its   enforcement  sanctions are directed  toward  extant
violations.     The statutory language itself  does not  encompass   the expan-
sion of  the section  104(d)   sanction  to include violations that  no longer
exist   (or  that have  been abated)   and,   therefore,  do  not  reflect current
operator  indifference   to mine  safety or  a continuing risk to  miners.   4/

3_/      Under section  104(d) (1)   a  citation can only be   issued where "the
conditions  created by  such violation clo not cause   [not  "did  not" cause]
imminent danger";  where "such violation is   [not "was"]  of such a nature
as  could   [not  "could  have"]   significantly and  substantially contribute
[not "contributed"]   to  the cause and  effect of  a   ...   hazard";   and only
"if  [the Inspector]   finds  such violation to he caused   [not Irto have been
caused]   by an unwarrantable  failure of  such operator   to _comply_  [not "to
have complied"].     Similarly,   a section 104(d)(l)  withdrawal  order can
only be   issued if the  Secretary "finds another violation   ...   to he also
caused   [not  "was  caused"] by an unwarrantable  failure."   [Emphasis added].

kj       Contrary to  the  argument of   the majority  the phrase "has been a
violation11 in section   104(d)   does  not  lead   to a contrary conclusion.
"Has been"  is  the present perfect  tense of "to be"  denoting an action
begun  in  the past and   continuing  into  the  present.     Thus,   "has  been" is
the necessary predicate establishing  that a violation has   to  have occurred
and  then continued up   to  the point where  an  inspector  can "find" it and
impose  appropriate sanctions.
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